INTRODUCTION
The "private attorney general" came out of the shadows in the 1970s. In 1943, when the phrase first appeared in a federal appeals court ruling, army generals commanded a lot more attention than any form of attorney general. For decades thereafter, the term was an isolated oddity in the case reports.
1 Then in the 1970s, the term seemed to be everywhere. With sympathetic nurturing from courts and Congress, this form of legal advocacy seemed for a time to be a powerful engine of public policy. Over the past decade, however, the "private attorney general" has been in retreat, beset by critics and rivals and increasingly starved of resources and political support. If not quite back in the shadows, it is certainly under a cloud.
In retrospect, neither the earlier obscurity nor the current climate of disfavor are very surprising. Rather, what seems incongruous is the general approbation for the private attorney general during the 1970s. After all, the phraseand the thought behind it-are inherently disorienting. The "private attorney general" is someone who is understood to be suing on behalf of the public, but doing so on his own initiative, with no accountability to the government or the electorate. For most of this century, public administration experts urged that the federal government needed to be made more accountable to the chief executive. In this context, the notion of a "private attorney general" would have struck most observers as an oddity on a par with a "private government"-or a private general.
But the era when the "private attorney general" flourished was a peculiar time. There were still great hopes for government, as evidenced by a flood of new federal regulatory programs. At the same time, the nation experienced an intense distrust of government and a relentless pursuit of scandal allegations, which ultimately drove an elected President from office for the first time in American history. In this climate, courts lowered standing barriers, allowing There is also a deeper reason for this ambiguity about the meaning of the term. Almost by definition, the precise client in a public interest lawsuit is hard to determine. If the private attorney general speaks for the public, then it would seem that the public is the true client-or that no one in particular is the client. The term deflects attention away from the precise rights or particular interests of the moving party, encouraging instead a focus on the general claims about "the law" or "the issue" which the lawsuit raises.
The notion of a "private attorney general" is most attractive, then, when it is most clear that "the law" should be implemented or enforced-so that we do not need to ask at whose behest or on whose behalf. When does the law present this sort of transcendent imperative? In the aftermath of the Watergate scandals, Congress was readily persuaded that criminal misconduct by high executive officers, including the President, would present such a case. The Ethics in Government Act accordingly provided that evidence of almost any criminal transgression by high executive officials should trigger the appointment of an Independent Counsel. As late as 1988, only Justice Scalia found constitutional difficulties with this arrangement.
5
The institution has taken a different color in the ongoing controversy over the actions of Independent Counsel Kenneth Starr. Defenders of President Clinton hint darkly that this Counsel is not truly independent but is rather an instrument of "the right-wing conspiracy" or of "partisan Republicans" or even of "the tobacco industry." But such claims are beside the point. Once a political campaign was mounted to challenge the Independent Counsel, his decisions were bound to look suspect. The Independent Counsel is not appointed by the elected President nor is he subject to easy removal by the President. His only legitimacy derives from judicial sanction. That no longer seems enough to many observers.
Should the Independent Counsel have forced Secret Service agents to testify against the President? Should he have subpoenaed bookstore records to determine the reading habits of Monica Lewinsky? Should he have devoted so much attention to the possibility of a presidential affair with a twenty-one year old intern? Federal judges directly sanctioned every one of these practices. To critics, however, the issue is not whether the actions of the Independent Counsel are "legal," but whether he should really have exercised every point of leverage that the law allows.
There is, of course, an inescapable degree of partisanship in all of this. The most vocal critics of Kenneth Starr have been those most sympathetic to President Clinton. Few, if any, of these critics found fault with previous Independent Counsels, when prosecutorial zeal was turned on Republican administrations. It would be overly cynical, perhaps, to attribute partisan motives to every recent critic of the institution of the Independent Counsel. Nonetheless, the late date at which many critics discovered their objections suggests that 5. See Morrison v. Olson, 487 U.S. 654, 697 (1988) (Scalia, J., dissenting) . they had previously viewed the institution in a rather different light. They probably had assumed that Independent Counsels would only be used to investigate a president like Nixon by a prosecutor like Archibald Cox-in whatever vague or hazy terms (and to whatever explicitly and consciously partisan degree) these categories were defined. 6 Such critics have seen the Clinton case differently.
The Independent Counsel is, almost literally, an alternate Attorney General. Since the Independent Counsel is not appointed by the President and is permitted to pursue a private law practice while performing special prosecutorial duties, one might even describe the Independent Counsel as a "private attorney general." Yet among the current critics of the Independent Counsel are some scholars who have in the past been staunch defenders of the "private attorney general" in other areas of litigation.
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Is this because the Independent Counsel has broader powers and can therefore have a more disruptive impact on public policy or public authority? But the counsel's powers remain bounded by limits enforced by courts. Courts are the ultimate check (and the ultimate motor) of the private attorney general, too. Is the difference, then, that the Independent Counsel is now seen as someone who is determinedly partisan? Could that not be true of the private attorney general as well? Or could it?
In truth, sympathy for the "private attorney general" in other contexts does not reflect any expectation that a random assortment of parties-or a cross section of possible plaintiffs-will come forward to litigate as private attorneys general. On the contrary, the underlying assumption is that in each particular area, the private attorney general will be a known quantity, reflecting a wellestablished interest or constituency.
This was the guiding assumption in the case that launched the term "private attorney general." Judge Jerome Frank coined the term in Associated Industries v. Ickes, 8 a 1943 Second Circuit case that arose in the context of a New Deal regulatory scheme. Under the Bituminous Coal Act of 1937, 9 coal producers were authorized to establish minimum prices, subject to approval of a National Coal Commission. A separate official, the Coal Consumers Counsel, was authorized to challenge decisions of the Commission by a review petition in federal appellate court. Associated Industries represented commercial firms 6. See, e.g., Elizabeth Holtzman, Not Why We Wrote the Act, N.Y. TIMES, Aug. 10, 1998, at A15 ("I never dreamed that a special prosecutor would be using his enormous powers to investigate accusations about a President's private (and legal) sexual conduct. We acted against the background of the Watergate affair, which involved serious crimes, including an illegal break-in."). Former Rep. Holtzman does not give any clear explanation why obstruction of justice to cover up a burglary is a serious crime, while obstruction of justice to cover up perjury by the President himself in a sexual harassment suit should be brushed aside.
7. Compare Cass R. Sunstein, Unchecked and Unbalanced: Why the Independent Counsel Act Must Go, AM. PROSPECT, May-June 1998 , at 20, with Cass R. Sunstein, What's Standing After Lujan? Of Citizen Suits, "Injuries" and Article III, 91 MICH. L. REV. 163 (1992 ). 8. 134 F.2d 694 (2d Cir. 1943 , vacated on suggestion of mootness, 320 U. S. 707 (1943) . 9. 15 U.S.C. § § 828-52, repealed by Pub. L. No. 89-554, § 8(a), 80 Stat. 649, 651 (1966) .
which were heavy users of coal. The precise question before the court was whether Associated Industries could have standing to challenge a price increase by the Coal Commission when the government's Coal Consumers Counsel had declined to do so. In 1943, standing to sue was a strange and confusing doctrine. The word always appears in quotation marks in Judge Frank's opinion, as if it were a foreign or disputed term. The difficulty, Judge Frank argued, is that standing implies a focus on the plaintiff's right to sue apart from the merits of his claim.
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But the traditional understanding of the merits is precisely whether this plaintiff has suffered injury to his rights in such a way that he is entitled to relief.
Congress, however, could authorize the Attorney General to sue on behalf of the general public. Therefore, reasoned Judge Frank, Congress also could enact a statute "conferring on any non-official person, or on a designated group of non-official persons, authority to bring a suit . . . even if the sole purpose is to vindicate the public interest. Such persons, so authorized, are, so to speak, private Attorney Generals [sic] ." 11 The relevant statute authorized "any person aggrieved by an order issued by the Commission in a proceeding to which such person is a party" to seek judicial review of the Commission's decision. Associated Industries had been invited to offer its views at the hearing, so Judge Frank dismissed the government's concern that allowing Associated Industries to challenge the Coal Commission's conclusions in court would open "possibilities of separate law suits by hundreds of thousands of individual consumers. . . ." 12 The Coal Commission could limit appeals by limiting participation in the Commission's own hearings.
13 The "private attorney general" thus was conceived originally as a private advocate with distinctive public backing.
Thirty years later, in Association of Data Processing Service Organizations v. Camp, 14 the Supreme Court generalized this approach by interpreting the 10. Talking of a right to sue is "not too felicitous," as Frank notes in a trenchant footnote: for anyone has, in a certain sense, a "right" to bring any kind of suit in any court; a man can institute an original action for divorce in the Supreme Court; his suit will be dismissed but he will only suffer costs, just as he would if he brought a suit in a court of proper jurisdiction and lost on the merits. 134 F.2d at 700 n.6. In other words, it is strange to talk of a "right to sue" that is separate from "the merits," since the real question, once the court focuses on the case, is "the merits." 11. Id. at 704 (emphasis added). 12. Id. at 707. 13. See id. at 710-12. Curiously, the opinion does not leave the matter entirely to the Commission, since there might be a case where, by a blunder, the Commission had permitted a person to become a party to its own proceeding who, as the record facts showed, was unquestionably not an "interested person"; in such event it might be true that such a person could not be treated as a "person aggrieved" under [the statute]. Id. at 712. The opinion is far from clear about why "that question is not now before us." Id.
14. 397 U. S. 150 (1970) . Justice Douglas' opinion cites Associated Industries for the proposition that a plaintiff may argue on behalf of the public interest as a "private attorney general." See id. at 153. It is probably more than coincidence that both of these decisions deal with industries projecting themselves in a trade "association": the logic is that of a cartel, where the law parcels out benefits to particular interests, interchangeable within this category-as in a government-sponsored cartel, the coal industry under the Coal Act. The thought seems to have been that if one set of beneficiaries is Administrative Procedure Act provision that "any person aggrieved" can seek judicial review as creating a right to appeal as a "private attorney general." 15 The Court assumed that only certain kinds of advocates could serve as private attorneys general: A would-be plaintiff must establish that he had sustained damage to an interest which was "arguably within the zone of interests to be protected or regulated by the statute . . . in question."
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This formulation blurred the distinction between the "legal interest" of a party with rights at stake and the "political interest" of a constituency expecting certain benefits from the statute. The ambiguity left room for courts to hear complaints about generalized illegality-but only from proper advocates for the relevant legality.
This approach to standing was not very far removed from the scheme endorsed in Associated Industries. The premise of much New Deal regulation was that the public interest requires the accommodation of established interests. Such was the scheme of the Coal Act: leading coal producers negotiate among themselves to establish the pricing policy that would be in the public interest. When the Supreme Court was still battling against the New Deal, it had struck down a very similar scheme as improperly delegating public authority to private interests.
17 Judge Frank, a staunch New Dealer, sought to check the potential for abuse by allowing another selected interest to sit at the table with the coal companies-the "private attorney general" recognized by the government as a proper interest to take part.
By the late 1960s, critics of regulatory agencies complained that they were often "captured" by the regulated interests and were not paying enough attention to underrepresented interests. The response was to broaden the concept of the "private attorney general," while retaining the original meaning. It was understood-not least by courts-that only a "proper" advocate, could be a private attorney general.
III THE NATURE OF ENVIRONMENTAL ENTITLEMENTS
The private attorney general has received the most attention in the citizen suits authorized since the 1970s in environmental protection legislation. This litigation has generated a disproportionate share of controversy and been the focus of recent efforts to cut back suits by private attorneys general. Such public advocacy litigation, however, does not always require express statutory authorization for citizen suits; it does not even require a specific statutory scheme of control.
this way, the others should be, too, with one set of organized interests facing another set of equally organized interests. By extension, we get "consumers" represented by an "association" (or one might say, "union") of similarly situated firms or similarly thinking interest group advocates.
15. Id. at 153-54. 16. Id. at 153. 17. See Carter v. Carter Coal Co., 298 U.S. 238 (1936) .
Environmental protection statutes of the last three decades may appear novel, if one views their citizen standing provisions as implementing an "entitlement" to clean air, clean water or a safe environment. But a different kind of environmental entitlement was already at the heart of the New Deal regulatory programs. In essence, price and entry controls on regulated business sought to provide a stable business environment-for regulated industries, for their firms, for their competitors, for their suppliers and consumers. As the ambition of administrative control expands, the question of what interests have a claim to be considered becomes more and more pressing-and more complicated. It is the nature of environmental entitlements that all sorts of people may be affected by the controls, since the same environment surrounds them all. Often, it is equally uncertain who needs to be controlled to secure this environment as who will benefit or should benefit: An environment is not easily disentangled into its components.
The open-ended character of environmental entitlements is most evident if one compares them with traditional common law rights. At common law, there is normally no question about who may sue and against whom. No one sues to vindicate property rights or contract rights in the abstract or to vindicate an "interest" in someone else's rights. Only the holder of some particular property or contract right may sue, and he may only sue the person who has violated his right. While common law rights are often said to have a universal or abstract character, what this means is that a court need not concern itself with what any particular right holder does with his rights. Overall social outcomes are not at stake in any particular litigation.
Administrative regulation reflects an ambition to control various kinds of environments in a more reliable and more precise way. The holder of a common law right can choose to waive it. He can allow trespassers onto his property or choose not to enforce his contract rights. An environmental entitlement must be enforced collectively. An environmental entitlement therefore necessarily raises questions about who gets to enforce it and on whose behalf. Such questions did not arise only in disputes about who might claim to hold (or to be) an "aggrieved interest" under statutory regulatory programs; constitutional litigation raised similar questions by the 1960s. Some commentators accordingly speculated that the Court was endorsing a "public action" under which any citizen could challenge deviations from the command of the Establishment Clause. 21 The Court never expressly endorsed this notion, however, and in subsequent cases, merely emphasized the special interests of school children and their parents. The Court also permitted taxpayers to challenge government aid to religion-but disallowed taxpayer standing to challenge other government practices or expenditures.
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In effect, the Court conferred the environmental entitlement to government neutrality in religious matters on a particular constituency-those concerned about government endorsement of religion. The litigation privilege was not available to anyone with First Amendment neutrality concerns. It was particularly reserved for opponents of religion or opponents of government "entanglement with religion." Religious parents protesting school policies that seemed to mock religious values, on the other hand, found their cases thrown out of court on summary judgment. Flast v. Cohen, 392 U.S. 83 (1968) , articulated a standard for taxpayer standing. The Flast standard was not applied in United States v. Richardson, 418 U.S. 166 (1974 ), or Schlesinger v. Reservists, 418 U.S. 208 (1974 ; it seems never to have been accepted in relation to any other constitutional provision except the Establishment Clause, thus highlighting the special character of Establishment Clause challenges.
23. See, e.g., Brown v. Hot, Sexy, and Safer Prods., 68 F.3d 525, 529 (1st Cir. 1995) (rejecting challenge to AIDS education program in public schools which "advocated and approved . . . homosexual [activity] and . . . promiscuous premarital sex"; "encouraged a male minor to display his 'orgasm face' . . . for the camera;" "informed a male minor that he was not having enough orgasms;" "used profane, lewd and lascivious language to describe body parts and excretory functions;" "simulated masturbation"). The Court dismissed the complaints of the parents and their fifteen-year old children who were required to take part in this program on the grounds that "[i]f all parents had a fundamental constitutional right to dictate individually what the schools could teach children, the schools would be forced to cater a curriculum for each student whose parents had genuine moral disagreements with the school's choice of subject matter." Id. at 534. Similarly, Fleischfresser v. Directors of School District 200, 15 F.3d 680 (7th Cir. 1994) , summarily dismissed an Establishment Clause challenge to elementary school textbook series which (according to the complaint of the parents) "indoctrinates children in values directly opposed to their Christian beliefs. " Mozert v. Hawkins County Board. of Education, 827 F.2d 1058 (6th Cir. 1987 , summarily dismissed claims of Fundamentalist parents protesting a curriculum that gave favorable notice to witchcraft and non-Western religions but seemed to slight tradi-mental entitlement of government religious neutrality. The point is not that the Court played favorites. It is that the nature of an environmental entitlement requires some distinctions about who gets to invoke it.
While the underlying asymmetry remains, the Court began to compromise the logic of privileged access in the 1980s, just as it began to waiver on the scope or rigor of the underlying entitlement. The Court allowed religious plaintiffs to complain that they had been denied access to school facilities (usually for voluntary, non-classroom events).
24
Successful plaintiffs did not complain about the general atmosphere in schools, seeking to enforce their own version of the environmental entitlement reserved for secularists. Instead, they complained about improper discrimination that affected them directly. Nonetheless, the Court's willingness to endorse such claims put some brake on pressures from strict separationists to exclude any religious presence in public schools-even if private or voluntary. The Court no doubt understood that this also would weaken, to some extent, the force of the environmental entitlement wielded by strict separationists. In the same period, the Court rebuffed some challenges brought by separationists, acknowledging that the Establishment Clause should be interpreted with flexibility and with some regard for longstanding civic traditions.
B. Civil Rights
A similar pattern of privileged enforcement was once quite evident in civil rights litigation but has eroded rather substantially in the past decade. By the early 1970s, school desegregation cases seemed to imply something like an environmental entitlement to an integrated education. 26 As late as 1978, the Supreme Court was hopelessly divided on the question of whether nonminority students had constitutional protection from discrimination, when such distional Christian belief. The concurring opinion by Judge Boggs emphasized that "under the Supreme Court's decisions as we have them," a school board faces "no limitation on its power to require any curriculum, no matter how offensive or one-sided and to expel those who will not study it, so long as it does not violate the Establishment Clause" by requiring endorsement of a specific religious doctrineon the assumption that an anti-religious doctrine is not, itself, a religious doctrine. Id. at 1073 (Boggs, J., concurring). Thus "Jewish students may not assert a burden on their religion if their reading materials overwhelmingly provide a negative view of Jews or factual or historical issues important to Jews, so long as such materials do not assert any propositions as religious truth. . . ." Id. at 1080 (Boggs, J., concurring). Similarly, Grove v. Mead School District No. 354, 753 F.2d 1528 (9th Cir. 1985 , summarily dismissed an Establishment Clause challenge to school textbooks said to embody the religion of "secular humanism"-even if, as the concurring opinion by Judge Canby concedes, secular humanism may be a religion and the books in question may embody its moral teachings and receive implicit endorsement from the schools. See id. at 1535-38 (Canby, J., concurring crimination was undertaken for the sake of extending or enhancing integration. 27 An entitlement to racial integration could not very well coexist with an individual right to race-neutral treatment. Lower courts thus drew the plausible conclusion that white applicants should not have standing to complain about affirmative action programs, not at least where their only complaint was about the principle of differential treatment; the Supreme Court seemed to approve.
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A different approach to standing was, of course, evident in cases brought by established civil rights advocacy organizations on behalf of minority students, 29 consistent with the notion of an integration entitlement. In 1993, however, the Supreme Court held that the mere denial of the right to compete is a sufficient "injury" to launch a lawsuit. 30 If a government regulation had explicitly excluded minority candidates from certain programs, no one would have imagined that the law of standing could be invoked to insulate such a regulation from attack. That was, however, the exact ruling of the Eleventh Circuit with respect to nonminority applicants to a program which excluded them from competing. 31 When the Supreme Court demolished this procedural hurdle, it clearly signaled a new seriousness about the underlying principle. The following year, in Adarand Constructors v. Pena, 32 the Court emphasized that racial preference programs must receive "strict scrutiny" to ensure that they are "narrowly tailored measures that futher compelling governmental interests." 33 In employment discrimination cases, as well, lower courts had held that an employer's preference scheme could not be challenged by white applicants if the scheme had been adopted in the settlement of a discrimination complaint by minority applicants. 265 (1978) , four justices held that the Constitution forbids making race-based admissions decisions for affirmative action, four justices held that the Constitution imposes no such limits, and Justice Powell, joined in part by the first four and in part by the other four, held that the Constitution does not allow racial quotas in voluntary affirmative action programs but does allow affirmative action programs that consider race as one of several factors. See id. at 280-81 n.14 (discussing the basis for Bakke's standing to challenge the race-based admission policy at the University of California Medical School at Davis).
28. For post-Bakke opinions denying standing to a white challenger of a preferential admissions program, see Doherty v. Rutgers Sch. of Law, 651 F.2d 893 (3d Cir. 1981) Supreme Court rejected this practice, insisting that a consent decree could only bind the immediate parties-and not exclude nonparties from subsequently challenging its legality. The case was decided by 5-4, and the Justices split on this procedural point almost exactly as they had on the merits of previous cases about racial preferences. 35 The reason is obvious. If constitutional and statutory bans on discrimination are conceived as conferring a special kind of environmental entitlement to particular "protected" groups, there must be restrictions on court challenges by the less favored groups. It is hard to maintain an environmental entitlement if anyone can challenge its terms.
The shift in procedure may be part of the reason why class action employment discrimination cases-seeking class-wide remedies like hiring and promotion quotas-have declined quite markedly since the 1970s.
36 Employers cannot be expected to negotiate a class-wide settlement of a discrimination case if that very settlement can subsequently be challenged by third parties and become unsettled again. A series of Supreme Court decisions in the 1980s also cut back on the availability of attorneys' fees, making it easier for named plaintiffs to accept a settlement with no provision for fees. 37 At the same time, the Court began to impose other procedural restrictions on class certification.
38 All these trends seem to have a similar root-doubt that attorneys are actually benefiting "the public" when they demand relief for a broad, amorphous constituency.
The result, according to a recent survey of civil rights attorneys, is that discrimination cases have come to look more like personal injury tort claims in the way they are handled by attorneys. 39 In other words, "civil rights" cases look more like individualized claims to a certain standard of treatment by employers. By the same token, they look less like an environmental entitlement to a racially balanced workforce. The decline in claims to environmental entitlements has meant a lesser role for the private attorney general.
35. Samuel Issacharoff notes that Justices Blackmun, Marshall, Brennan (three of the four dissenters) had voted in favor of affirmative action in all seven cases raising the issue before the Court in the years preceding 1988, while Rehnquist, the author of the majority opinion, had voted against affirmative action in all seven cases. Citizen suits, authorized under the environmental protection legislation of the 1970s, exemplify the private attorney general at work. The power to enforce a new environmental protection policy standard would seem to be the most dramatic instance of an environmental entitlement. In practice, however, it is very difficult to discern what steps-what precise commands to what precise actors-will achieve a particular desired level of pollution reduction. So the environmental entitlement here is not so much a claim to a certain outcome as a license to litigate on behalf of that outcome. And, just as in other areas, the litigating license here has not been conferred in a random or unpredictable way. It has been conferred on particular constituencies who become, so to speak, the holders of the entitlement.
Under the Clean Water Act, for example, "any citizen" may bring suit against a source of water pollution. 40 In principle, this language allows anyone at all to bring a suit. In reality, however, the plaintiff receives no direct financial reward for bringing a citizen suit under the Clean Water Act; hence, virtually no ordinary citizen can afford to bring a private lawsuit to improve the water quality of his town or county simply as a public service. Business firms may have more direct incentives to bring such cases, but courts have denied standing to business firms seeking to have environmental sanctions imposed on commercial rivals with a poor environmental record: The business plaintiff does not have standing because the claim asserted is not within the "zone of interests" which the statute sought to protect. 41 It is probably equally accurate to say that the plaintiffs in such cases did not have the "right motives." In fact, the Supreme Court has held that statutes conferring citizen standing preempt traditional common law remedies-where the plaintiff necessarily sues on behalf of his own private interest.
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Until recently, the converse also applied: Courts were quite ready to authorize suits against polluters by public interest plaintiffs who could show a violation of the statute-even if they could not show that the violation had actually harmed water quality, let alone harmed any clear or direct interest of the plaintiff. Thus many filings over the past two decades involved charges that a particular firm has failed to file the discharge notification statements required under the statute. 43 Indeed, the extensive record-keeping REV. 833, 917-18 (1985) . required by the Clean Water Act seems to account for the concentration of private enforcement actions under this particular statute. 44 The kinds of violations most easily "caught" by private advocacy groups are statutory "violations" which the EPA has already learned about-and the advocacy groups then learn of them from EPA's own records. Since the Clean Water Act requires that the EPA be allowed to pursue cases on its own authority, the cases left to private enforcement are those where the EPA declines to take action. The usual reason, it seems, is not that EPA lacks enforcement resources for these cases, but that they are too minor or technical to be worth pursuing. 45 Such violations have been quite worthwhile for environmental advocacy groups to pursue, however. If firms must pay all fines to the federal Treasury, both the firm and the plaintiff advocacy group have an incentive to reach an out-of-court settlement so long as the cost of the settlement is less than the full cost of paying the fine. Thus, a widespread practice arose in the 1980s of negotiating settlements in which firms agreed to devote funds to environmental improvements, while the plaintiff agreed not to pursue the suit toward final judgment (and the ensuing payment of a full fine to the Treasury). The firms then make the payments not directly to the particular litigating organization but to some environmental project in the area-often one conducted by a sympathetic local or allied advocacy group. The firm has no incentive to be fussy about recipients (so long as the total cost is less than the potential fine), nor does the plaintiff have much incentive to focus the relief on the precise injury (supposing there was one) that provoked the lawsuit.
Michael Greve documented the extent of this pattern during the 1980s 46 and concluded that the pattern of incentives did not contribute to a sensible enforcement program. From a public perspective, private actions would be most beneficial if they focused on pollution sources not already known to the government. But these are most expensive and difficult to find. The incentive of the private attorney general under the current system is instead to focus on those pollution sources which have already been identified in government filings, which are thus cheapest and easiest to proceed against in a lawsuit. Yet such actions need not produce a result that corresponds in any way to public enforcement priorities. Greve concluded that the skewed incentives persist because the system provides an off-budget source of contributions to the environmental advocacy movement.
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The incentive structure may not be so skewed when it comes to citizen suits to force the government itself to take action. But the case is easiest to win rather than where enforcement deficiencies are responsible for the most pollution. For example, environmental advocacy groups have long insisted on litigating failures to meet statutory deadlines for pollution reduction under the Clean Air Act, even when everyone recognizes that the actual deadline is impossible to meet, even with court-ordered prompting. 48 On the other hand, ideological imperatives may drive environmental advocates to take positions which most policy analysts do not endorse, but which make some sense in the larger political calculations of environmental advocates. In air pollution litigation, environmental advocates strenuously opposed EPA efforts to let polluting firms trade off polluting emissions from their own firms against greater reductions from other firms. Economists were convinced (and rightly, as subsequent experience confirmed) 49 that such policies promised equivalent or greater reductions in air pollution at less cost than the application of inflexible limits for each pollution point-source. But this approach was based on a cost/benefit analysis to which environmentalists were quite opposed, for fear that it would weaken rhetorical or political commitments to seeing pollution as a moral evil.
It is likely that judicial solicitude for environmental advocacy groups depended on an underlying perception that environmentalists were the "good guys" in policy disputes of the 1970s. There since has been a notable (though gradual) shift in the judicial posture toward environmental protection litigation. It has expressed itself in the introduction of new impediments to litigation by "private attorneys general."
In Chevron v. NRDC, 50 the Supreme Court insisted that agency interpretations of the relevant statute should be given deference by courts, even when challenged by environmental advocates seeking more rigorous enforcement. The ruling rests on the fundamental premise that legal interpretation is partly a matter of policy, and that policy matters should be the primary responsibility of government officials. The latter are accountable to the electorate and no advocacy group-even one that styles itself a public interest group-can be accountable in this way.
The most revealing change has been in the doctrine of standing. The Court had already begun to emphasize in the mid-1970s that Article III set fundamental limitations on the sorts of claims that could be heard by federal courts. Standing, it was said, required some showing of a "concrete injury." A series of standing cases developed two additional, though related requirements: that the injury must be fairly traceable to the challenged action, and that the relief sought must be likely to provide actual alleviation of the underlying injury.
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The requirements were articulated in cases rejecting policy-oriented suits by public interest advocacy groups. In every one of these cases, advocacy groups-or "private attorneys general"-were resorting to courts to demand more extensive government controls. It remained unclear for some time whether the new doctrine would be applied in a rigorous way to environmental statutes.
In its 1992 ruling in Lujan v. Defenders of Wildlife, 52 the Supreme Court emphasized that it would indeed apply the new standing requirements to environmental protection litigation. In that case, the Court denied standing to an environmental advocacy group challenging federal grants for the construction of a new dam. The challengers claimed that the dam would have threatened species which they had viewed on previous trips to the area and might wish to see again in the future. 53 But the dam was being built in Egypt and most of the funding for it did not come from the U.S. government. 54 The Court accordingly ruled that the potential for relief was far too speculative, since the dam might be built in any case. 55 Standing, the Court insisted, requires a showing of "injury in fact," which it defined as the invasion of a legally protected interest that is "(a) concrete and particularized, and (b) actual or imminent, not 'conjectural' or 'hypothetical. '" 56 The decision received a good deal of critical attention from commentators. 57 Some scholars argued that Congress could assure standing to environmental protection plaintiffs in future cases simply by providing a "bounty" for successful litigation, thereby giving litigants the necessary assurance of a "personal stake in the outcome."
58 Whatever the merits of this proposal as a matter of constitutional doctrine, it is notable that Congress did not display any interest in pursuing it. On the contrary, Congress subsequently went to considerable trouble to cut back on somewhat analogous private attorney general litigation under the Securities Act. The Court did not respond to the criticism with a more cautious approach.
The 1998 decision in Chicago Steel and Pickling Company v. Citizens for a Better Environment
60 reemphasized the logic of Lujan by rejecting standing for an environmental group which sought to enforce the Clean Water Act reporting requirement. The problem was that the group offered no evidence that improperly reported discharges had actually increased pollution. If there were no increase in pollution, the Court held, there could be no injury, and hence no standing.
At the same time that it restricted standing for environmental advocates, the Supreme Court took a more receptive view of standing for regulated interests. Thus, only one year before it limited standing in Chicago Steel, the Court insisted in Bennett v. Spear 61 that ranchers must be given standing to challenge a decision of the Interior Department classifying a new habitat under the Endangered Species Act, because that decision would have had seriously adverse consequences for the ranchers. Only on the surface are the opinions contradictory. Both were written by Justice Scalia. Chicago Pickling rejected the idea that being within the vague "zone of interests" could overcome the lack of an actual injury. Bennett, on the other hand, rejected the government's argument that standing should be denied because the plaintiffs' economic injuries were not within the "zone of interests" which the statute sought to protect: Justice Scalia acknowledged that the statute was meant to "favor" environmentalists but denied that it should be construed in the one-sided way the government urged. Both opinions reflect an effort to reorient the judicial role from the enforcement of environmental entitlements toward the traditional role of protecting individualized private rights.
These are not straws in the wind. Lower court decisions confirm a similar pattern. 62 The question is how far it will go. There are reasons to doubt that it will go as far as the logic of the Lujan opinion might suggest. But before returning to these reasons, it may be useful to step back and look at the status or role of the "private attorney general" in a wider context.
V INCENTIVES, JUDGMENTS, AND JUDGMENT
Lawsuits brought by specialized, issue-oriented public interest organizations are by no means the only setting in which the term "private attorney general" is invoked. Anyone can call himself a "private attorney general"-or a "public citizen," for that matter. It is revealing that there is still no legal definition, nor 60. 118 S. Ct. 1003 60. 118 S. Ct. (1998 any well-established pattern of usage, which precisely identifies a litigant as a "private attorney general." The term is not simply reserved for the efforts of non-profit advocacy organizations. But the private attorney general has been treated with increasing skepticism and caution, even where the term is deployed by "mercenary" advocates, who seek to profit quite directly by advocacy on behalf of the public. It is not so much the ideological profile of the private attorney general that has brought it disfavor as the notion that unelected advocates can speak for the public-whatever their motives.
If the term is defined simply as one who brings a lawsuit that may benefit third parties, then indeed almost any litigant might qualify. Any lawsuit might clarify or reinforce a principle of law that benefits others down the road. At this level of abstraction, Mr. Chadha, whose lawsuit resulted in the invalidation of the congressional veto procedure, might well be regarded as a private attorney general. So might Paula Jones, who triggered a whole series of political earthquakes with her sexual harassment suit against President Clinton. And both Chadha and Jones, in fact, relied on pro bono assistance from law firms which were not simply undertaking charitable assistance to distressed individuals. 63 Once one views the lawsuit through the prism of the larger issue at stake, however, not everyone will see the lawsuit as a public benefaction. Those who disagree with the political agenda of the lawyers will not be pleased to see them advance it through litigation. The lawyers can say they are performing a public service, but others will see their role as partisan.
We might get closer to the core of the concept by identifying the "private attorney general" with the lawsuits that the law itself particularly encourages. The most common device for encouraging lawsuits is to shift the usual "American rule" on fees so that a party with a meritorious lawsuit can recover legal fees. A great many contemporary cases therefore invoke the term "private attorney general" in the context of a dispute about whether the prevailing party should receive attorneys fees. Fee disputes do capture some of the inherent ambiguity in the concept.
If it is a service to the public to bring a case about civil rights, why is it not also a service to defend such a case when the plaintiff is overreaching? Where the civil rights claim does not reach, after all, the defendant is free to use his liberty or property as he sees fit-and liberty and property, come to think of it, are also fundamental rights. For discrimination claims under the Civil Rights Act of 1964, however, the Supreme Court held that attorneys' fees cannot be claimed by a prevailing defendant, since this would discourage prospective plaintiffs. 64 In recent decades, the Court has narrowed and confined this treat-63. Jagdish Rai Chada, an immigrant of limited means, was represented throughout his years of litigation by Alan Morrison, chief litigator for Ralph Nader's (left-of-center) advocacy organization, Public Citizen. Paula Jones was assisted by the (right-of-center) advocacy organization, the Rutherford Institute.
64. In Christiansburg Garment Co. v. EEOC, 434 U.S. 412 (1978) , the Court insisted that only the plaintiff should receive attorneys' fees under the statutory provision in Title VII of the 1964 Civil Rights Act, allowing fees for the "prevailing party." The Court gave the opposite interpretation to ment. It has refused to disallow claims by other prevailing defendants, where statutes do provide for fee shifting. At the same time, the Court has insisted that fees must be limited to fully prevailing parties in litigation-so that advocacy lawyers cannot collect compensation for winning moral victories or partial victories or rulings that result in minimal financial recompense to the plaintiff.
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In general, the Court's stance toward attorneys' fees has operated as a curb on would-be private attorneys general, reducing them to the status of private parties pursuing litigation for their own ends and at their own risk.
Disputes about attorneys' fees, however, are probably a secondary matter, both in theory and practice. The cost of litigation is certainly a great hurdle for many would-be litigants. Even provisions for attorneys' fees, however, do not go very far in surmounting this burden, since fees come-if at all-only after years of legal fencing, so that the party (or the attorney) must be prepared to make a long-term investment. Not many attorneys, it seems, are prepared to do so for non-paying clients.
To the extent that economics drives the decision to act as a private attorney general, more is needed than the promise of fees far down the road. The need for more powerful or reliable incentives is recognized in two legal arrangements where the term "private attorney general" is sometimes deployed. First, and most common, are provisions for punitive damage awards. The theory behind punitive damages is that particularly willful or reckless tortfeasors ought to suffer some penalty, beyond merely paying for the damage they have caused. The deterrent effect, however, does not require that the penalty be paid to the plaintiff. 66 The point of allowing the plaintiff to recover punitive damages (or treble damages in certain federal statutes) 67 is to encourage lawsuits beneficial to the public.
It is notable, however, that this practice has provoked much controversy in the past two decades. Some critics have emphasized the tendency of juries to award startlingly large punitive damage claims when local plaintiffs go after similar language in the Copyright Act-allowing "prevailing" defendants to recover fees and not just "prevailing" plaintiffs-and the concurring opinion by Justice Thomas in that decision emphasized that the discrepancy in the civil rights context would no longer be tenable if it were not so long established. See Fogerty v. Fantasy, Inc., 510 U.S. 517, 538 (1994 66. In fact, a number of states do not allow punitive damages simply to revert to the plaintiff. Florida, for example, makes 35% of such damages payable to a special state fund. See FLA. STAT. ANN. § 768.73(2)(a)(b) (West 1997). Iowa directs that fully 75% of punitive damage awards should go to a civil reparations trust fund. See IOWA CODE ANN. § 668A.1(2)(b) (West 1998). But only a minority of states have adopted this practice and it is not the practice in federal litigation.
67. See Clayton Antitrust Act, 15 U.S.C. § 15(a) (1994) . But the Supreme Court has emphasized that to recover damages, the plaintiff must not only show injury but also show that the defendant's action had the overall effect of reducing competition. See Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 343 (1990) out-of-state corporations. 68 In response to such abuses, the Supreme Court insisted that the Constitution requires that punitive damages (even when awarded by state courts) must bear some reasonable relation to actual damages. 69 The Court developed this novel constitutional theory, 70 to reduce the private attorney general aspect of punitive damage claims and to reemphasize the actual injury to the actual plaintiff. Even so, many critics warn that punitive damages encourage speculative litigation by aggressive trial lawyers operating on contingency fees. When the plaintiff bears no cost and a trial lawyer can finance several unsuccessful efforts with one immense punitive damage award, the lawyer can sift through cases like a commercial investor. Congress has repeatedly considered wider reforms to limit such litigation and many states have already imposed their own caps on damage awards and punitive damage claims. The least one can say in the meantime is that there is no longer any general consensus that encouraging aggressive litigation (even where there are undoubted personal injuries) is an unequivocal contribution to public welfare.
The second, seemingly more focused incentive scheme is the federal law which allows anyone to bring a qui tam action to uncover fraud by federal contractors. The practice has roots in English common law and has been adopted at various times since the eighteenth century. The modern version is the False Claims Act of 1986, 71 which covers claims against contractors doing business with the federal government. In this scheme, private parties may bring lawsuits to challenge contractors who have made misrepresentations that defraud the federal government. The incentive to do so is that successful claimants are given a portion of the resulting fines.
This practice, too, has become controversial because the incentives are hard to match to the needs of sensible law enforcement. A great many cases are brought by disgruntled employees or others with scores to settle, and sometimes the suits are brought as bargaining tactics in organized labor disputes.
72
There is an obvious explanation for this pattern. Before one can be a private attorney general in this setting, one needs to be a private detective to uncover false reports by the company involved. That is quite expensive and difficult, 68. See, e.g See BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 580 (1996) . An amicus brief from the Alabama Trial Attorneys argued, characteristically, that it would be better to have "insurance bad faith and fraud and garden variety consumer fraud policed primarily by private attorneys general through the civil jury system, rather than by government bureaucracies." Brief for Ala. Trial Lawyers Ass'n as Amicus Curiae in Support of Respondent at 7, BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 580 (1995) (No. 94-896) . The Supreme Court was not persuaded that this benefit required punitive damages to exceed actual damages by a factor of ten.
70. Only a few years earlier, the Supreme Court had unanimously rejected the argument that punitive damages are tantamount to "fines" which should accordingly be regulated by the Eighth Amendment prohibition on excessive fines. See Browning-Ferris Indus. v. Kelco Disposal Inc., 492 U.S. 257, 260 (1989) .
71. 31 U.S.C. § § 3729-33 (1994 unless one already has access to company records as an insider. But contented employees are not eager to risk their positions by bringing speculative lawsuits. So the law attracts those with a special grudge-a private grudge.
In the background is a serious issue: Why should it be up to a private party to decide when a legal violation is serious enough to justify a prosecution? The statute gives the public Attorney General some control over the matter, by requiring qui tam plaintiffs to notify the Justice Department, which then can decide to join in the case or order it halted. But the law does not require the Justice Department to make either decision, and it actually imposes a series of procedural hurdles that may discourage the government from halting the case. Many cases thus go forward without any participation by the Justice Department, which neither affirms nor denies the claim. Responsibility is shifted from the Attorney General to the private party-whose motives are not under scrutiny. One federal district court recently declared the statute unconstitutional. 73 An appeals court insisted that claims should be dismissed if not actually endorsed by the Attorney General.
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There has, in fact, been a sizable body of literature on the constitutional status of qui tam actions. 75 If it seems disproportionate to the policy effects of the statute, that is no doubt because many of the those writing on the subject see the qui tam action as a test case for a wider reliance on private attorneys general. If the qui tam plaintiff can act without claiming any injury of his own, surely a public interest organization should be able to act when it claims a somewhat speculative injury-but an injury nonetheless-to its own concerns. The qui tam plaintiff, however, is suing on behalf of the government. Courts which have upheld the False Claims Act against constitutional challenge have done so on the theory that the government itself is the real party in interest, bearing the real injury. 76 This theory, even if it satisfies most courts in dealing with a qui tam plaintiff, cannot explain suits where unconventional plaintiffs seek redress against the government itself. Nor, of course, does the False Claims Act or any other statute provide comparable financial incentives to sue the government. Congress has been quite unwilling to waive sovereign immunity for anything like a qui tam action against federal agencies. Where there is no prospect of sizable awards (or some other, indirect economic reward to the plaintiff), only non-profit legal organizations are likely to press a case. Since their funding does not come from the client, they have no great incentive to worry about exactly what the client may prefer, if there even is a separate client. In that sense, the public interest law firm litigating in its own name may seem to fulfill the ultimate logic of the private attorney general, because it is most removed from the immediate interest of any particular party or rights holder.
Litigation remains costly, however, even if funded by a tax-exempt organization. This may be part of the reason why, when courts were most sympathetic to public interest advocacy, they were inclined to establish a regime in which the public interest advocates had a favored position. As a practical matter, moreover, it is hard to establish an effective scheme of enforcing environmental entitlements when the targets of such enforcement are pushed and pulled from opposing directions. Perhaps the half-conscious thought was that policing that is not done by government needs to be done by organizations which have something like the privileged (and exclusive) authority of government. At any rate, courts have in the past decade shown increasing reluctance to continue such a privileged status for public interest organizations.
VI CONCLUSION: WHOM TO DISTRUST?
The doctrine of Lujan suggests that the standing of public interest organizations could be questioned even in the common situation where such organizations challenge new regulations as insufficiently rigorous or protective. If standing is denied when the government funds a dam in Egypt, why not when it issues a new regulation in Washington that some advocates regard as insufficiently rigorous or protective? When the Environmental Defense Fund challenges a new EPA regulation or when Ralph Nader's Public Citizen challenges a new OSHA standard, the harm to any particular person is necessarily remote and speculative. Many intervening factors, after all, may prevent the ultimate harm that advocates fear, and one can never be sure whether actual members of these organizations will actually be injured, even if there is a measurable worsening in air quality or increase in work-related illness.
There has been no sign, however, that courts are prepared to challenge standing where statutes provide for pre-enforcement review of new regulations.
77 This is ironic. The Supreme Court itself has insisted that standing doc- OSHA, 145 F.3d 120 (3d Cir. 1998) , Public Citizen joined with the union as co-plaintiff and no questions about standing were raised, although the court did reject the trine is supposed to exclude ideological plaintiffs who pursue a cause without a personal injury. Yet where public interest organizations are making the most purely ideological claims-because actual consequences are most speculative and remote-they have been quite secure in their access to the courts.
There is, however, an obvious difference when the setting is a challenge to a new regulation in pre-enforcement review. Opposing interests, such as business firms complaining that the regulation is too onerous, typically have already received statutory leave to pursue such challenges, and various contending interests typically do participate. The public interest organization challenge may look acceptable to courts in this setting precisely because it is seen as a champion of one side in the context of competing interest groups. In other words, the ideological plaintiff is acceptable to courts when not seen as a surrogate for government enforcement, but simply as an interest advocate in a lawsuit that is itself a surrogate for a legislative or political process.
Still, the standing of public interest organizations remains incongruous as a matter of formal doctrine. Why do courts not resolve this anomaly with a clearer or cleaner doctrine? It is clear why courts do not proclaim such lawsuits "public actions" and waive all standing requirements: If the "case" is not about alleviating injury to a particular plaintiff, then the case can only be about enforcing the judicial view of how the law should be interpreted. Indeed, where there are no personal rights at stake, the case will turn on little more than the judicial view of how the government or the country should be run. An opinion in such a "case," then, would be the most naked exercise of judicial power. This may have seemed acceptable in the 1960s, when there was greater consensus-at least among elites-about the "right" positions. By the late 1970s, however, it was no longer so clear which policies courts could adopt on their own, without fear of protest and reproach.
Nor is it very satisfactory to go the opposite route and simply affirm that anxiety about future harm is, in itself, always enough "injury" to satisfy the requirements of standing. Once it is acknowledged that non-material injuries may be considered (such as the affront some people feel at government entanglement with religion, or the distress others feel at depredations of the natural environment), then almost anything might be conceived as an "injury." The Court seems concerned to assure that access to the courts is not opened so wide that there is no real chance to work out local or political compromises between contending political forces.
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If anything at all can be invoked as sufficient motion (not opposed by industry groups) to force OSHA to set a schedule for the issuance of a new protective regulation on hexavalent chromium.
78. Even in relation to the Establishment Clause, the Court seems to be backing away from its past reasoning. In Lee v. Weisman, 505 U.S. 577 (1992), the Court found a violation of the Establishment Clause in a brief, non-sectarian prayer offered by a rabbi at a high school graduation ceremony. According to Justice Kennedy's majority opinion:
The injury caused by the government's action . . . is that the State, in a school setting, in effect required participation in a religious exercise. It is, we concede, a brief exercise during which the individual can . . . let her mind wander. But the embarrassment and the intrusion of the "injury" to go to court, then one side may be continually in court-or everyone will be-and courts will again be supervising all details of policy in contentious policy fields. Very similar reasoning-safeguarding the separation of powers from congressional tampering-would suggest that the executive power cannot even be parceled out to autonomous public officials, anymore than to private litigants. And that is, of course, exactly the argument advanced by Justice Scalia in Morrison v. Olson, 80 where he argued that the establishment of Independent Counsels in the Ethics Act is an unconstitutional intrusion on executive authority.
If this logic were ever fully endorsed by the Supreme Court, there might seem to be no constitutional procedure to remedy suspected criminality in the executive. But there is, of course, always a constitutional remedy of last resort: impeachment. Preparatory to impeachment proceedings, Congress can launch intensive investigations on its own. It can subpoena files and records (and even recordings) from the White House and, as the Nixon impeachment experience suggests, it can even impeach a President for refusing to honor such subpoenas. Before that, Congress can demand that an Attorney General appoint an independent investigator and hold the Attorney General to this promise, even in the absence of a formal statute creating an independent office. But all such measures require Congress to take an openly adversary stance, which defenders of the President will often decry as "partisan." The statute creating the Independent Counsel is designed to spare Congress the burden of appearing "partisan" or "political" when it demands that presidential misdeeds be fully investigated. The statute, in other words, transforms a political interest religious exercise cannot be refuted by arguing that these prayers . . . are of a de minimis character. Id. at 594. Justice Scalia's dissent mocks the Court's "psycho-journey" for "expanding the concept of coercion beyond acts backed by threat of penalty-a brand of coercion that, happily, is more readily discernible to those of us who have made a career of reading the disciples of Blackstone rather than of Freud." Id. at 643. But it is notable that the majority opinion opens itself to such ridicule because it insists on finding something like "coercion" at the bottom of the "injury" here, rather than simply reaffirming past holdings that Establishment Clause challenges do not require a showing of "coercion." The compulsion to find "coercion" at the bottom of the "injury" seems to be driven by the Court's insistence, in other cases, that public accommodation of religion is not something that the hypersensitive can veto simply by invoking the Establishment Clause. In other words, even in relation to the Establishment Clause, the Court seems to be insisting on higher standing barriers, to ensure that advocacy litigation by antireligious advocates does not preempt all claims, legal or political, of those on the other side, who seek some public accommodation of religion. into a legal imperative, which can be enforced independently of presidential policy. What Congress has done for itself with the Independent Counsel, the law does for other interests when it acknowledges a right to sue as a private attorney general. As the Court was unwilling to take constitutional issue with the Independent Counsel, it is unlikely to eliminate all provisions for litigation under this rubric. But it is not surprising to find the Court seeking to cut back the role of the private attorney general.
The arrangement only looked appealing when the law seemed so clear that it would not matter who brought the action. Once applications of "the law" become contested and controversial, it matters a great deal who gets to invoke it and on what occasions and with what justification. The Independent Counsel, who was supposed to relieve Congress of the odium of partisan motivation, became embroiled himself in charges of partisanship. And the charges were naturally extended to the particular judges who appointed him.
Of course, any decision, even one purporting to uphold individual rights, can be controversial. But at least claims about rights avoid any confused disputes about motives and justifications. We assume that the holder of a right will invoke it in his own self-interest. In that sense, his "partisanship" is taken for granted and can hardly be hurled as a discrediting accusation. It is only the figure who purports to act for the public who can be accused of not acting properly for the real public-as some have accused Independent Counsel Kenneth Starr. Once environmental protection or civil rights claims or other such broad policy claims encounter the reality of competing interests and competing concerns, it is not easy to cover the litigation in vague talk about "public values."
The Supreme Court therefore has been unwilling either to eliminate the private attorney general or to license it openly. What it has been doing it seems, is something more modest. At least in some areas, the Court has been cutting back on the presumption of exclusive standing for favored groups. It has, on the one hand, demanded some showing that some tangible harm would result to an identifiable group if it were not accorded legal leverage in the particular dispute. At the same time, the Court has been sharing this leverage-at least to some extent-with competing interests.
The law thus seems to be returning to more traditional patterns, where courts focus on defending individual rights rather than vindicating environmental entitlements. It is certainly suggestive that the same decade that has witnessed this tendency in the law of standing has also seen efforts by the Supreme Court to revitalize Takings Clause jurisprudence and limitations on federal regulatory power under the Commerce Clause.
81 But as these trends have not proceeded very far, it is doubtful that retrenchments in the law of standing 81. See, e.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992 will follow a rigorous logic any time soon. A rigorous application of new doctrines regarding the Takings Clause or the Tenth Amendment would put at risk a vast amount of federal legislation. Too many programs now have too wellestablished constituencies to make such an upheaval politically acceptable. State governments do not clamor for rigorous enforcement of the Tenth Amendment: It would put too much of a burden on the states to renegotiate established policies, under which state politicians now escape a good deal of responsibility to make their own judgments. Business does not clamor for rigorous enforcement of the Takings Clause, since business firms are beneficiaries as well as victims of regulatory controls. In much the same way, Congress is unlikely to welcome a constitutional doctrine that requires Congress itself to take responsibility for writing precise statutory standards and overseeing their implementation through oversight. The private attorney general-like the alternate Attorney General that is the Independent Counsel-can often be a considerable convenience for Congress, a device to delegate policy initiative without taking full responsibility for the consequences. Precisely to the extent that the private attorney general is seen as the instrument of a favored constituency, courts must shrink from suppressing such legal advocacy altogether. As litigation becomes a specialized political forum, however, the Court has been willing to let a wider array of interests enter the fray. To that extent, the private attorney general has a necessarily more restricted role.
